THE SPECIAL INTERROGATORY: AN INSTRUMENT OF UNFAIRNESS
IN THE JURY SYSTEM
By Mark E. McNabola1
This article advocates the abolition of the special interrogatory in Illinois jury
practice. The reasons for eliminating special interrogatories are threefold. First, the
underlying premise, that the jury needs to be tested, is faulty. Second, special
interrogatories generate confusion and waste precious legal and judicial resources.
Finally, their use is unjust because they inherently favor the defendant, and place an
additional, unnecessary burden on the plaintiff.

A. Background
The practice of asking a jury specific questions regarding the facts supporting its
verdict, called “special interrogatories,” dates back to the earliest days of English
common law.1 In Anglo-Norman legal practice, judges would ask these questions where
the specific facts found by the jury were needed, in addition to their primary finding, to
render judgment in the case.2 Later authorities advocated using special interrogatories to
encourage the jury to “correct” a “surprising” finding.3
Special interrogatories entered into American practice through the common law at
an early date, although their modern use is usually governed by statute.4 In Illinois, their
use is codified in 735 ILCS 5/2-1108. The Federal Rules of Civil Procedure also provide
for the use of special interrogatories, under Rule 49.
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B.

The Nuts and Bolts of the Special Interrogatory
Special interrogatories are submitted to the jury upon the request of one of the

parties.5 In the broadest terms, each special interrogatory requires a jury to determine a
specific issue of ultimate fact.6 It must concern a “material question” at issue in the
case.7 If a special interrogatory is properly requested, the judge must submit it to the
jury, and he has no discretion to refuse it.8
The purposes of special interrogatories under Illinois law are: (1) to act as a test or
check of the jury’s general conclusions against a specific finding;9 and (2) to “clarify and
sharpen the jury’s consideration of the questions presented by the case.”10 The facts
found by the jury in response to special interrogatories are known as special findings.11
In an attempt to prevent confusion and to ensure the jury’s understanding, courts
require a special interrogatory to: (1) be a single question, (2) relate only to an ultimate
issue of fact, (3) be simple and unambiguous, and (4) not be repetitive, confusing, or
misleading.12 Additionally, it should not be argumentative.13 It should not mislead or
prejudice one of the parties.14 It cannot, in the asking, assume that the jury has made
other findings.15 In short, it should be a direct question, eliciting a direct answer.
Although there is a presumption in favor of the general verdict,16 the special
findings determine the outcome of the case in the event that there is a conflict between
the two.17 If this occurs, the general verdict is rendered a nullity.18 The rationale for this
rule is that the jury, by having their deliberations directed to specific questions which
determine the ultimate outcome of the case, gave these specific questions more thought
than they did the general verdict.19
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C.

The Notion That The Jury Needs To Be Tested On Their Verdict Is An
Affront To Our System of Justice.
The right to have your case decided by a jury is a “fundamental right”20 of the

“highest importance.”21 This right is protected by both the federal and state
constitutions,22 and its scope must be liberally construed.23 It seems odd that the primacy
of this institution, so central and fundamental to our system of justice, is then presumed
to be the weak reed, whose work needs further shaping by the artifice of special
interrogatories.
Nevertheless, the premise underlying special interrogatories is the patrician view
that juries are a necessary evil at best. This argument has been fueled by the belief that
litigation has become increasingly complex, beyond the ken of the average juror.
Consequently, these safeguards were added to the system to guard against a jury’s
“wrong” answer. However, other, more appropriate safeguards exist which do not create
the problems raised by special interrogatories.
i.

The Proper Safeguards

Our legal system has implemented numerous safeguards to combat any weakness
in the jury system. First, the judge is armed with two weapons by which he may correct a
clearly erroneous finding, namely, judgment notwithstanding the verdict and remittitur.
Judgment notwithstanding the verdict allows the judge to overturn the jury’s verdict
when it is against the manifest weight of the evidence. This allows the judge to
countermand the jury’s verdict when it simply cannot be reconciled with the law and
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facts presented in the case. Remittitur enables the judge to reduce a damage award that
does not conform to the evidence. Both of these instruments allow the judge to correct a
“surprising” finding by the jury without resorting to the special interrogatory and its
many associated pitfalls.
ii.

Jury Instructions Alone Are Sufficient.

Modern jury instruction practice has eliminated the need to use special
interrogatories to test the jury’s general verdict. Improvements in the way that juries are
instructed, particularly the use of the Illinois Pattern Instructions (“IPI”), combined with
painstaking jury instruction conferences, greatly reduce the chance that a jury will be
improperly instructed. The IPI also gives the attorney the tools to do the best job that he
or she is capable of in preparing the jury for their deliberations and providing a clear
explanation of the applicable law.
In Illinois, litigants have an absolute right to have the jury instructed both fairly
and correctly.24 A jury instruction meets this burden when it “fully, fairly and
comprehensively inform[s] the jury of the relevant legal principles.”25 A presumption
exists in favor of using the instructions found in the IPI,26 ensuring that any given jury
will receive the same standard, approved instructions that every other jury considering
the same claim receives. With this mechanism in place to ensure that the jury is correctly
instructed on the “relevant legal principles,” it follows that the general verdict it reaches
should also be correct,
especially in light of the presumption that a jury follows the instructions it has been
given.27 Thus, there is no need to test the resulting verdict with special findings.
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Unfortunately however, even if a jury is correctly instructed, the court must still
submit proper special interrogatories to the jury even if the subject matter of the
interrogatory is already covered in an instruction.28 The submission of a special
interrogatory on top of a correct jury instruction, often using exactly the same language,
is redundant.29 This raises additional problems for all concerned.

D.

The Special Interrogatory As An Additional Safeguard Breeds Confusion.
Asking repetitive questions of the jury increases the chance the jury will be

confused and render a general verdict inconsistent with one or more of the special
findings. Moreover, the use of special interrogatories expends valuable judicial resources
in the inevitable appeals that emanate from them. Indeed, Justice Cook of the Fourth
Appellate District raised the argument that special interrogatories not only frequently fail
to achieve their purpose, but often disrupt the trial with a result not intended by the jury
and not expected by the court or the parties.30
However, if juries were required to render only a general verdict, there could be no
confusion since a general verdict cannot contradict itself. Appellate courts would not
have to guess or engage in contrasting factual flights of fancy to evaluate the proper
meaning of the special findings.
In evaluating the propriety of the special interrogatory, an appellate court looks at
the context of the entire submission to the jury, including the offending special
interrogatory, to see how it would be understood.31 However, because juries cannot
impeach their own verdicts by showing how or why the verdict was reached,32 it is
5

impossible for the appellate court to ever know for certain whether the special
interrogatory actually confused the jury. Therefore, the court is forced to make a guess.
This leads to appellate speculation, but not necessarily to the truth. Determining when a
special interrogatory is improper is sometimes difficult to gauge, creating further
confusion.
Because there is a presumption in favor of the general verdict, judges are often
asked to engage in contorted intellectual exercises to determine if the jury could have
reasonably reached both the general verdict and the special finding. A recent medical
malpractice case brings this point home. Parents sued their pediatrician based upon his
failure to properly diagnose and treat their infant daughter resulting in the child’s death.33
The plaintiffs presented evidence that the child suffered from dehydration, while the
defendant offered other possible causes of death. The defendant offered a special
interrogatory asking, “Did dehydration contribute to cause the death of LaTonya King?”
The jury returned a verdict for the plaintiffs but answered the special interrogatory in the
negative. The court entered judgment for the defendant on the special finding and denied
the plaintiff’s motion for a new trial; the appellate court affirmed. This course of events
clearly reveals the jury confusion raised by the special interrogatory which ultimately
resulted in the court overruling the will of the jury.
On the other hand, if the judge can construct a hypothetical scenario of the jury’s
thought process, allowing him to reach a “reasonable hypothesis consistent with the
general verdict,” he may ignore the inconsistent special finding and enter judgment on the
general verdict.34 In essence, if a creative judge can sidestep inconsistent special
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findings, the jury’s general verdict still stands. Nevertheless, the appellate court can then
weigh in and trump the trial court’s judgment–spreading yet another layer of confusion.
For example, in an indemnity action the trial court gave two special interrogatories on the
third-party complaints.35 The jury entered a general verdict in favor of one of the thirdparty plaintiffs, but answered a special interrogatory stating that the same party was
guilty of major fault. The trial court set aside the special interrogatory and entered
judgment on the general verdict. On appeal, the court reversed stating that, based upon
the response to the special interrogatory, the trial court should have rendered judgment
against the third-party plaintiff. The case was remanded to the trial court with
instructions to adhere to the jury’s findings.

E.

Special Interrogatories Favor The Defendant
Finally, special interrogatories result in disparate treatment of the plaintiff in favor

of the defendant.36 This occurs because the parties are prohibited from explaining the
effect that the jury’s special findings may have on the outcome of the case during closing
argument.37 Specific rules govern the treatment of special interrogatories during closing
argument. Since it is considered to be a test of the jury’s general verdict, informing the
jury of the source of the special interrogatory or the necessity to conform its answer to the
special interrogatory with its general verdict is said to interfere with this test, and has
been held improper.38 It is also generally reversible error to tell the jury that it must
answer a special interrogatory in a specific way in order to protect the plaintiff’s
verdict.39 Accordingly, it is reversible error to tell the jury that if it is going to be
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consistent with a finding in favor of the plaintiff it must answer affirmatively, and if the
jury awards any amount of damages, the jury must answer “yes” to the interrogatory in
order to be consistent.40 The most common scenarios constituting reversible error per se
are those in which the jury is told that the special interrogatory supersedes the general
verdict, or that the special interrogatory has to be answered in a certain way for the
plaintiff to recover damages.41
On the other hand, the court will find no per se reversible error when the jury is
told that answering a particular interrogatory in a specified manner is equivalent to saying
that the plaintiff is at fault and should not recover.42 Likewise, there is no per se
reversible error when the jury is informed that the special interrogatory and general
verdict should be consistent, coupled with a curative instruction reminding the jury to
base their answer to the special interrogatory upon the evidence.43 Accordingly, if the
attorney merely requests that the jury answer its special interrogatories in a manner
consistent with the verdict, this is not reversible error per se.44
In light of these rules, special interrogatories effectively give defendants more
“bites at the apple.” They increase the number of positive outcomes for the defendant
while decreasing the number of positive outcomes for the plaintiff. Defendants win if
they receive a positive general verdict, and they also win if they receive a single, contrary
special finding.
Conversely, the plaintiff is saddled with the burden of not only prevailing on the
general verdict, but must prevail on all special interrogatories as well. The best the
plaintiff can hope for is that the special findings will not hurt the case–but they certainly
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won’t help. There are a number of reported cases where the plaintiffs convinced the jury
that they were entitled to recover, thus meriting a general verdict in their favor, yet the
jury’s inconsistent answer to a single special interrogatory resulted in a verdict for the
defendant.45 For instance, in one case, the jury returned a general verdict for the plaintiff
for $2.7 million based on negligence against the city. However, the jury’s special finding
that the city did not have constructive notice of the defective condition that caused the
injury forced the court to enter judgment for the defendant.46 Jurors, after discovering
that their general verdict has been overturned by their answer to a special interrogatory
are generally outraged. As is so often the case where special interrogatories are used, the
jury has been confused by the interrogatory but not by the verdict form.
Special interrogatories require plaintiffs to prove and then reprove their case in
order to prevail. The plaintiff is only given one chance to win, but has as many chances

to lose as there are special interrogatories. This instills a patent unfairness in our jury
system that demands the elimination of the special interrogatory.

Avoiding Special Interrogatory Pitfalls
Special interrogatories are not allowed unless a responsive answer would be
inconsistent with the general verdict.53 This means that the party submitting the special
interrogatory, usually the defendant, is trying to rankle the other side just one last time in
order to win their case. Therefore, you must anticipate the special interrogatory and
ensure that you have thoroughly answered the ultimate issues of fact during the
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presentation of evidence so that the jury could not find in your favor but then render a
contrary finding through the special interrogatory. A new tactic, and one that appears
successful is to meet the interrogatory head-on in closing argument. Address it first, so
the jury will address it first and then be less likely to treat it as an afterthought and
consequently answer it incorrectly. Furthermore, within the parameters of acceptable
closing argument, you must clearly argue these ultimate issues and the vital importance
they have in your case. You must also fervently object to any special interrogatories that
relate to matters not in issue, questions of law, or evidentiary matters, as they are wholly
improper.54 As in all good trial practice, it is essential that you constantly revisit the
elements of your case and anticipate all possible defenses or tactics including those in the
form of special interrogatories.

Conclusion
It is time to end the use of special interrogatories. The historical justifications
supporting their use have withered. Special interrogatories are not necessary for Illinois
juries to render their verdicts. The idea that special interrogatories are necessary to check
juries is an outmoded view of jurors’ intelligence. Moreover, this purported corrective
device creates needless confusion and complexity while draining judicial resources.
It is time the legislature moved Illinois toward a system based solely on general
verdicts.55 Matters now committed to special interrogatories will become fodder for
evidence, argument, and persuasion, and the lawyer’s skill at presenting his client’s case
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will decide more cases than confusing throwbacks to the days of knights and kings.
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